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Bacunun KPELY

OOKTOp npaBa, KoHdepeHuunap

Kadhepa rpaxaaHckoro npotecca,
Mongasckuit ['ocyaapcTBeHHbIi
YHuBepcutet

FPAXAAHCKAA AEECNOCOBHOCTD
OU3UYECKNX TULL KAK OBBEKT
CYAEBHOW 3ALLMUTDI"

According to norms of the right the person concerns the most important and basic
category of participants of legal relations. Any person is the subject of civil law.
The opinion stated in given article allows to consider elements civil of the right
status, protection by court of fundamental laws and freedom of components civil
of the right status.

CornacHO HOpMaM IPaBa, 4el0BeK OTHOCUTCS K CaMOil
BAXKHOI ¥ OCHOBHOI KaTerOpuUM YYaCTHUKOB IIPABO-
BBIX OTHOIIIeHU. be3 4eyloBeka HEBO3MOKHO BO3HUK-
HOBeHUe, U3MeHeHNe VI [IpeKpalieHye abCOMTHOIO
6O/BIIMHCTBA TPABOBBIX OTHOLIEHMI. B mpaBoBbIX
OTHOLIEHMAX OH y4YacTBYeT KaK aKTMBHBIV VM IIac-
CMBHBIII YY4aCTHHUK, B Ka4eCTBe CyObeKTa MHOT000Opas-
HBIX [TPaB U 00513aHHOCTEIL.

C TOYKM 3peHMA IpaBa M IOPUAMYECKON HAyKM, de-
TIOBEK ompefendeTcss Kak ¢usnmdeckoe mumo. CooT-
BETCTBEHHO, IOPUINYECKIE HOPMBI PEINTAMEHTUPYIOT
IPaBOBOJI CTAaTyC YelOBeKa B KayecTBe (HU3MIECKOTO
JINIIA, HafIe/IIeMOTO BCEBO3MOXKHBIMY IIpaBaMu 1 0065-
3aHHOCTAMIU. HOpMBI 0OBEKTMBHOTO IIpaBa yCTaHAB-
JIMBAIOT YCNIOBMA, B 3aBUCUMOCTM OT HAIWM4MA WU
OTCYTCTBUS KOTOPBIX 4eJIOBEK, KaK (pusmdeckoe o,
CTAaHOBUTCA CyO'BEKTOM IIpaBa I OCYLIECTBAET CBOU
IpaBa M UCHOMHAET CBOM OOSA3aHHOCTM, BO3HMKAIO-
1iye, M3MEHAIIMECS WIN NPeKpallaoliecs B paM-
Kax IIPaBOBBIX OTHOILEHUIA.

C MOMeHTa pOXKIeHMs KM3HDb Ye/loBeKa MIPOTEKAET U
IOJ, IPAaBOBbIM ACIEKTOM, B YC/IOBUAX, YCTAaHOBJIEH-
HBIX 3aKOHOM. C y4eTOM BO3pacTa, KaXK/blil 9Tall Je-
JIOBEYEeCKOI [IeATeNbHOCTI YPEeryIupoBaH 3aKOHOM.
C TeyeHmMeM BpeMeHM IIPOUCXONAT CYIIeCTBEHHbIE
M3MEHEHNs B IIPABOBOM CTaTycCe YelOBeKa, KaK CyOb-
exTa mpaBa. Ero mpaBoBoe monmoXKeHre M3MeHSETCS

* Prin acest articol autorul initiaza elucidarea unor probleme ce tin de
normele de drept civil si de drept procesual civil privind ocrotirea judeca-
toreascd a capacitatii civile de exercitiu a persoanei fizice.
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BCJIEICTBME IIOCTEIIEHHOTO B3pPOCTEHM: C OCTVDKe-
HieM QU3MYECKUM JIUIIOM Bo3pacTa 14 jet, a 3areM
18-Tu, 06'beM ero mpaB U 0053aHHOCTEN! CYLIeCTBEHHO
nsmensietrcsi. C TedeHMeM BpeMeHU YenoBeK mpuobpe-
TaeT MHbIE IOPUANIECKNE Ka4ecTBa, BCe HOBbIE U HO-
BbIe IIPaBa, CO3fjaeT I/ cebs Apyrue 0OsI3aHHOCTY B
PasIMYHBIX 0OTACTAX SKOHOMUIECKO U 0OIIeCTBEH-
Holt >kn3HM. OH BCTyIIaeT MM BOBJIEKAETCA B CaMble
pasHOOOpa3HbIe OTHOLICHNS, IIPEC/Iefysl JOCTIDKEHNE
PAa3IMYHBIX Lie/eil, YNOBIETBOPSAET CBOM MMYILECT-
BeHHbIE U HEVMYIIeCTBEHHbIe MOTPeOHOCTH, UCIION-
HeT 00513aTeNIbCTBA, YCTAHOBIEHHbIE AVCIO3ULIVISIMU
IOPUANYECKUX HOPM VIV B3AAThIe Ha Ce0s1 B pe3y/bTaTe
COBEpIIEHN VM IOPUANYECKUX NEICTBUIL.

dusnyeckoe MU0 KakK CyOBEKT IpaBa (B TOM YMCTIe
¥l TPOKTAHCKOTO IIpaBa) ABJAETCA HOCHUTETEM OIpe-
JieTIeHHbIX ITPaB ¥ 00A3aHHOCTEN, COCTABIAIONNX CO-
lepXKaHue COOTBETCTBYIOUIMX IPaBOOTHOLIEHUN W,
IpeX[ie BCETo, TPaXKIaHCKIUX.

JI060i1 4eoBeK SABACTCS CYOBEKTOM IPaXKAAHCKOTO
npasa. CTaTyc cy6beKTa Ipa’kIaHCKOTO IIpaBa HaXo-
IUT CBOE COep)KaHNe U IPOsB/IEHNE B €T0 IPaKiaH-
CKOJI IPaBOCYOBEKTHOCTU. DJIeMEHTaMM CTPYKTYPBI
TPaKIaHCKOII TPaBOCYOBEKTHOCTH MPUHATO CUUTATD:
1) epaxcOarckas npasocnocobHocmy; 2) epaioarc-
Kas OeecnocobHocmy; 3) obujue (06vekmueHvie) npa-
6a U 00A3AHHOCMU, YCMAHOBTIEHHbIE CAMUM 3AKOHOM;
4) xoukpemmvie (cybvexmueHvle) epaxoancKue npasa
u 06s13aHHOCMU, TIPUOOPETEHHBIE UM B Pe3y/IbTaTe ero
eATEeNbHOCTI VTN [eVICTBUIL MHBIX JINLL.

Ipasxcoanckas npasocnocobHocmv (ee Ha3bIBAIOT
ettte 001LelT TPaBOBOIL CIIOCOOHOCTBIO) — MO HOPUOU-
4ecKas BO3MOMCHOCHb UMEMb 2paxc0ancKkue npasa u
Hecmu 2paxo0anckue 06A3aHHOCU, MO eCb BbICIY-
namo 6 Kawecmee cy0veKma epaiO0aHcKux npasoom-
HowteHutl. TpaKmaHCKast MPaBOCIOCOOHOCTh HeEOT/e-
N¥Ma OT JMYHOCTY (PU3UYECKOTO LA — BO3ZHMKAET
C POXKJIEHUEM YeI0OBEKa, CONYTCTBYET eMy BCIO JKVM3Hb
U TIpeKpalaeTcs o CMepThio. [pakmaHCKas MpaBo-
CIIOCOOHOCTD (ee HanM4ue) He 3aBUCUT OT 3[J0POBbS
qesoBeKa — U3MUECKOrO U ICUXNYECKOTO U OT TOTO,
B COCTOSIHMM U (HU3NYECKOE TML[0 CAMO €€ OCYIIeCT-
B/ISATH Min HeT. HOBOPOXKEHHBIN, [YIIeBHOOOMBHOI!
VM CTTabOYMHBII, HAPKOMAH J/IM aIKOTO/MK 06/1azia-
0T IPa>KAaHCKOIT IPaBOCIIOCOOHOCTBIO B TOM JKe Mepe,
YTO ¥ B3POC/IBLI, PU3MIECKM U IICUXUYECKY 3TOPOBbII
4emoBeK. Tak ke KaK ¥ OH, OHU MOTYT CTaTh U SIBJISIOT-
cs1 cyObeKTaMi pa3HOOOPasHbIX IPAKIAHCKNX IPAB —
paBa COOCTBEHHOCTH, aBTOPCKIUX IIPaB, IpaBa HaC/Te-
TOBaHNA U JIp.

IpakgaHCKas MPaBOCIOCOOHOCTD MPU3HAETCS B PaB-
HOJI Mepe 3a BceMU (pM3M9eCKVIMY TMLaMI He3aBUCKMO
OT pachl, HALIMIOHAJIbHOCTH, 3THNYECKOTO IIPOMCXOXKe-

‘%ﬁ] Institutul National al Justitiei




REVISTA INSTITUTULUI NATIONAL AL JUSTITIEI

NR.1, 2010

HMA, A3BIKA, PEJIUTNN, 1I0J1a, B3IJIAIOB, IOMUTIIECKOI
IPMHAIIeKHOCTH, UMYIIeCTBEHHOTO MOMIOKeHNs, CO-
IVIaTbHOTO ITPOMCXOXKMIEHNMsA, YPOBHA KYIbTYPBl MIN
APYT¥X HOof00HbIX NpusHaKkoB (c1.26 'K PM).

dusnyeckoe MU0 He MOXKET 110 CBOEV BOJIe OTPaHI-
YUTh CBOIO MPABOCIIOCOOHOCTD. [TOMHBIN My YacTud-
HBIIT 0TKa3 GU3NIECKOTO JIUIIA OT MPABOCIIOCOOHOCTHI
U Jpyrue Caenky HUYToXHEL (4.(4) ¢1.23 'K PM). 910
3HAYNT, YTO, €C/IM KTO-HUOYAb COBEPILINT CHENKY, IO
KOTOPOIl OH 00sDKeTCsl He IpuobperaTh, HAIPUMeEp,
KaKoe-7m00 MIMYIIeCTBO MM KaKue-11ubo MHble IpaBa
i 0653aHHOCTH, TO TaKasi CfienKa OyeT HeleiCTBI-
TeJIbHa.

Hukro He MOXeT ObITh OrpaHNYEH B IIPABOCIOCOO-
HOCTY MHaue KaK B CIy4asxX 1 IOPsfiKe, YCTAHOB/ICH-
HbIX 3akoHOM (4.(3) c1.23 'K PM). IlonHoe nuiieHue
(uU3MYecKoro ymia IpaBOCIOCOOHOCTM BOOOIIe 3a-
KOHOJJaTe/IbCTBOM He IIpeflycMOTpeHo. JIto6ble poTH-
BO3aKOHHbBIE OTPAaHIYEHMS TPABOCIIOCOOHOCTI MOTYT
ObITb 00Ka/IOBaHbI B CYyAEOHYIO MHCTAHIIO.

VckmiounTebHble CTy4ay OTPaHNYeHN S TPaKIAHCKOI
IIPaBOCIIOCOOHOCTY B OCHOBHOM IIPEyCMOTPEHBI yTo-
JIOBHBIM 3aKOHOM. Ipa’kpaHCKas IpaBOCIOCOOHOCTD
JIUL, OCYX[IEHHBIX 3a COBeplIeHMe IIPecTYIUIeHNIL,
MOXXeT OBITh OTpaHIYeHa IyTeM IIpMMeHeHMs HaKasa-
HIIT (OCHOBHBIX MJIV IOTOJTHUTE/IbHbIX), CBA3aHHBIX C
nuieHreM 1pas. Tak, muieHne cBOOObI O3HAYALT He
TOJIBKO JIMIIEHNE CBOOO/BI IepeBIDKEHNS 1 BhIOOpa
MeCTa XKUTETbCTBA Ha YCTAHOBJIEHHBIN IIPUTOBOPOM
CyZla CpPOK, HO U OJHOBPEMEHHO OIIpeJie/IeHHbIil yCTa-
HOBJICHHBIJI 3aKOHOJATe/IbCTBOM PeXUM. Takme ymmia
orpaHKYeHsl B Ipase (IIpaBoCocoOHOCTN) Ipuobpe-
TaTb MMYIIECTBO B MOJIb30BaHI€ HEIIOCPENCTBEHHO B
MecTax JIMIIeHNs CBOOOADI, M30MPaTh POf 3aHATHUIL,
a TaKKe B HeKOTOPBIX [PYTYX MMYIIeCTBEHHBIX U He-
MMYIIeCTBEHHBIX HpaBax. Pusmdyeckre nuia MOTYT
OBITH JIMIIEHBI POAMUTENBCKUX IIPaB, IIpaBa yCHIHOB-
JIATH, IIPaBa 3aHMMATh OIpefe/IeHHbIe JO/DKHOCTI NIN
OCYIECTB/IATb OIpefe/IecHHble BUIbI [eATeNTbHOCTH,
OBITh OIIEKYHAMI U IOIIEUUTE/IIMHI U AP.

Ot orpaHMYeHUs1 NPAaBOCIOCOOHOCTY CIEHyeT OT/IN-
4arp nuileHne Gpu3nIecKoro auila KOHKPETHOTO MpH-
HaJyIeXalllero eMy IIpaBa Kak II0 IPUTOBOPY CyAa IO
YIOJIOBHOMY Jielly JIMIIEHNe IIpaBa 3aHUMATb OIpe-
IeneHHble fo/mKHOCTU — cT.65 YK PM), Tak u B npe-
LYCMOTPEHHBIX 3aKOHOM CIy4asX IpPyU paspelieHun
cynoM rpaxaanckux gen (cr.220, 221 TK PM). JIniue-
Hue (GU3nIecKoro nuia KaKoro-mnbo KOHKPEeTHOTO
CYOBeKTMBHOIO IIpaBa HUKAaK He OIPaHNMYMBACT €ro
IPaXKIAHCKOJ IIPAaBOCIIOCOOHOCTU IpUOOpeTaTh aHa-
JIOTMYHBIE M/IV MHBIE TPaBa.

Kaxk y»xe 6b1710 cKasaHO, MOMEHTOM Havdasna (Ipuobpe-
TEHVsI) TPKIAAHCKON IIPABOCIIOCOOHOCTHU SIBIISETCS
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poxpenue uenoBeka. Cormacuo 4.(2) cr.18 TK PM,
MPaBOCHOCOOHOCTh (PM3MYECKOro /uIla BO3HUKAET B
MOMEHT €TI0 POXKIEHS U IIPEKPalaeTCsl eT0 CMEPTDIO.
PoxfieHne, TO eCTh Hayaymo He3aBUCUMOTO (usndec-
KOI'O CYIeCTBOBAHNUs YeTOBEKa, SBJSETCS HavyaaoM
ero Ipu3HAHMA KaK CyObekTa mpaBa. UelmoBek —
peOeHOK HauMHaeT MIMETh IIpaBa y>Ke C MOMEeHTa CaMo-
TO POX/IEHNS, OFHAKO C OHUM MUMIIEPATUBHBIM YCIIO-
BI€M, YTO OH POJMJICS >KUBBIM. PeO€HOK, pOIUBIINIICS
MEPTBBbIM, PaccMaTpyBaeTcsl (CUUTAETCsI) KaK HeCy-
miectBoBaBuIMM. Korga peGeHOK pOXKaeTcst KUBBIM
U 3aTeM yMupaeT, opOPMIsIeTCss KaK CBUETEbCTBO
0 POXKJIEHUM, TaK M CBUJIETENbCTBO 0 cMepTi. OHaKO
3aMHTE€PeCOBAHHBIM MI[AM B TaKUX C/IYYasxX BbILACT-
Csl TOTIBKO CBUTETeNbCTBO 0 cMeptu. CormacHo m.1.4
VHCTpyKIMM O TOpsAIKe 3aIIO/IHEHVST M BbIAYyl Bpa-
4eOHBIX CBUIETE/BCTB O IIEPMHATATBHOI CMEPTH U pe-
TUCTPALMU CIy4aeB CMEPTU HeTeil B IepUHATaIbHOM
nepuope or 29 ampensa 2004 ropa Nel32/47/50, Bpa-
4eOHOE CBUJIETENBCTBO O IEPUHATANTBHON CMEPTH 3a-
HOJTHACTCST Ha KOKIDII CIyYait MepTBOPOXKIEHNST MK
cMepTu pebeHka Ha mepBoit Heemn (0-6 CyTOK mmm
168 4acoB HOCIe POXKJEHNUA) U CIYXKUT OCHOBaHVEM
JUISL peTMCTpaLy IepUHATAIbHON CMEPTH B TEPPUTO-
puanpHbIx opra"ax 3AICa.

C TOYKM 3peHNA NPABOCIOCOOHOCTH, Hallle TpaXK/jaH-
CKOe 3aKOHOJaTe/lIbCTBO He TpelyeT, 4TOObl pebGeHOK
ObII >KM3HECIIOCOOHBIM. YC/IOBUEM IIPUOOPETEeHNS UM
IPaBOCIIOCOOHOCTI ABJIACTCS, YTOOBI OH IPOXKII XOTS
OBl He3HAYMTE/IHHOE Bpe€éMA — U TOI'la OH IIPU3HAETCA
CyO'beKTOM IIpaBa.

[Tpo6mema 3HATh PONUIICS M PeOEHOK >KUBBIM WM
MEPTBBIM MMeET OOJIbIIOe MPAKTUIECKOe 3HAYEHIE.
Hanpumep, oH He MOKET ObITh HACTETHUKOM U He MO-
JKeT VIMeTb MMYIeCTBO, KOTOPOe MOXKET IEPENTHI TI0
HAaCJIe[ICTBY, He MHaYe eC/IV TOJIBKO OH POJVJICS KUBBIM.
[TpaBo HacnenoBaHMs U3MIECKOTO MLIA BOZHUKAET
C MOMEHTA 3a4aThsl €r0 TPU XU3HU HACTIeNONATeNs 1
PORMBIIMIICST >KUBBIM IIOC/IE CMEPTM HAC/IeNofaTes
(4.(3) cT.17 TK PM).

TakuM 06pa3oM, XOTs CYILIeCTBOBaHNUE Ye/oBeKa Kak
cybbeKTa IpaBa HAYMHAETCSA C MOMEHTA €r0 poXje-
HJA, TEM HE MEHEE 3aKOH YCTaHAB/IMBAET MCK/IIOYEHNA
Y YYUTBIBAeT B HEKOTOPBIX CTy4asX MHTEPechl Oymy-
1ero cyObekra IIpaBa — B YaCTHOCTH, MHTEPEChI 3a4a-
TOTO, HO ellle He popuBLIerocs peberka. Ilonoxenne
ipeBHEPUMCKOTO IIpaBa O TOM, YTO 3a4aTblil peOeHOK
CYMTACTCS KaK POAMBILIMIICA CTONIBKO Pas, CKOJIBKO pas3
peub UaeT o ero MHTEpecax (infans conceptus pro nato
habetur quoties de ejus commodis agitur) BocIpuHs-
TO COBPEMEHHBIM TPAXKJAHCKMM 3aKOHOJATEIbCTBOM
(B TOM 41ICTIe ¥ MOIIAABCKIIM) B BUJIE C/IAYIOLIETo Ipa-
BI/Ia: IPaBa peGeHKa MPU3HAIOTCA C MOMEHTa 3a4a-
THA, IPY YCTOBYMM €TI0 POXKAEHIA KIBBIM.
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PebeHOK 3a4aThlil MpU >KM3HU JIMIA, OTHOCUTETHHO
KOTOPOTrO pebeHOK MOXKeT OBITh IMPU3BAH B KauyecTBe
HAC/IeHNKA ¥ POJUBILETOCS IIOCTE HaC/IeqofaTeNs,
crioco6eH OBbITh HACTIENHVKOM KakK IIO0 3aKOHY, TaK I
o 3aBelaHnio. Ha ocHOBaHMM 3TOTO yKe IPUHINIA,
3a4aThlil, HO ellle He pOAVBIINIICA pe6eH0K, MOXET I10-
JIY9NUTD MEHCUIO 110 CJTy4aio ITOTepU KOPMMJIbIIA B pe-
3y/lbTaTe HECYACTHOTO C/Tydasl Ha MPOU3BOJCTBE, IPK
YCTIOBUM PO>KIEHVSI BIIOC/IEACTBUM PeOeHKa XKVBbBIM.

He popuBiniicsi pe6eHOK He HafiesIeTCsl Ka4eCTBOM
IPaBOCIIOCOOHOCTI.

IpakmaHCKasA IPAaBOCIOCOOHOCTh MpeKpaljaeTcss Co
CMepThI0 PM3MYIECKOrO INLIA, B TOM 4KCIIe Y IIPU 00b-
SIBJICHUY, B Cy/IeOHOM IIOpSIfIKe, JINIIA YMEPIIUM. XOTs
(dakTIyecKas CMEpTh OTIMYAETCS OT «HOPUANIECKON»
CMEpTH, TO eCTb IIpU 0OBABIIEHNN Yepes CyJ Tpax/a-
HJHA yMepIIM, IPaBOBble NOC/IEACTBIA UX OGUHAKO-
BBI: [10 PEIICHNIO CyeOHOM MHCTAHI[UY TTPOM3BOJYIT-
CA 3aIUCh B COOTBETCTBYIOIIE} KHUTE OPTaHOB 3aINCu
aKTOB TPaXX[JAHCKOTO COCTOAHMSA, OTKPBIBAeTCA Ha-
CTIefICTBO, OpaK CUMTAETCA MPeKpaIeHHbIM I Ap.

dusuyeckoe anno, 00bABIEHHOE B CYI[66HOM IopAngkKe
yMepuinmM, €Cam OHO (I)aKTI/I‘IGCKI/I JXNBoe, 0611a;11aeT n
IIpaBoO- 1 HeeCHOCO6HOCTbIO, TaK KaK penieHnune CY,[L€6-
HOM VHCTAaHIINY HE MOXKET IIPEKPATUTDH npaBocn0c06-
HOCTbh. ITO Ka4yeCTBO YeoBeKa HEOTUYXXAaeMO.

Kak 6bU10 cKa3aHO, IpaXK/JaHCKasl IPaBOCIOCOOHOCTD
OIpefieNnsAeT BO3MOXKHOCTh CYOBEKTOB MMETb IIpaBa I
HecTy 00s13aHHOCTI. BMecTe ¢ TeM, He Bee usndeckme
NNIIa B ONMHAKOBOJ CTEIEHM MOTYT CAMOCTOSITE/IbHO
nprobpeTaTh rpaXAaHCKIe IIPaBa M OCYIeCTBIATD X,
PaBHBIM 00pa30M KaK U CO3[jaBaTh A/Is1 ceOsl rpaskKaH-
CKMe 0053aHHOCTYU U UCIIONHATD uX. JIIs 5TOro Heob-
XOZIMMO JOCTHUYb OIIPefie/IeHHOTO BO3pacTa 11 00/1aiaTh
COOTBETCTBYIOIVM IICUXUYECKVM 3[0poBbeM. Peub
UZIET O BO3MOXKHOCTI GU3UIECKUX CYOBEKTOB IIPHO6-
peTaTb IpaBa 1 HECTV OOSI3aHHOCTM B 3aBUCHMOCTIU
OT YpOBHA ICUXM4YeCKOro passutus. Tonbko ¢usnm-
4ecKoe JINIL0, ZOCTUTIIee ONpee/IeHHON ICUXINYeCcKOit
3pe/IoCTH, MOXKeT Ha 3aKOHHBIX OCHOBAaHMAX, 0CO3-
HAHHO U CaMOCTOSTENBHO COBEpILIaTh TPaKIAHCKO-
IPaBOBBIE C/IETIKIA.

IIo cBoeit cymHOCTH, CIe/NKa 3TO BOJNEBON akT. Jlnd
TOro, 4YTOOBI (U3MUYECKOe JMLO MOIJIO COBEPLIATh
CIIeJIKM, B IIEPBYIO OYepenb TpebyeTcs, YTOOBI OHO 06-
TIaZiaJIo 3PeJIoii ¥ 0CO3HAaHHOI Bosell. [ToaToMy HOpMBI
00'beKTUBHOIO IIPaBa, HaJle/sis B PAaBHOI Mepe KaX/j0e
(dbusnyeckoe MU0, HE3aBUCUMO OT BO3pacTa M ICUXU-
YeCKOTO COCTOSIHUSA, TPXXJAHCKON MPaBOCIOCOOHO-
CTBIO, OTKa3bIBAIOT B IPAKIAHCKOI [1eeCtocoOHOCTI
¢busnyecknM nuIaM, KOTOpBIE, B CUITY CBOETO PAaHHETO
BO3pacTa MMM ICUXUYECKONl HepasBUTOCTHU, CUUTA-
I0TCSI HeOO/IaaloLIMI JOCTATOYHOI BMEHAEMOCTBIO
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(pasyMHOCTBIO, pacCymUTEIbHOCTBIO), HEOOXOAMMON
TSI 3aIUTHI CBOMX MHTEPECOB.

IpyruMu cnoBaMiu, Zpasc0anHckoili npaeocnoco6Ho-
cmoto obnadaem moboe Pusuueckoe nuyo (Hezasu-
CUMO Om 803pacma U COCMOSTHUS 300P06bsT), M020a
Kax epaicdaHckoli Oeecnoco6HOCMbI0 Halesstemcs
monvko mo gdusuueckoe nUUO, Komopoe obnadaem
HeoOx00umoil u3uueckoli 3perocmvio, Mo ecmv
8MeHAeMOCInb10. BMeHsAeMblll 4e/I0BeK 3TO pasyMHoOe,
PaccyuTeNbHOE MTUIIO.

BMeHsIeMOCTD SIB/ISIETCSI HETIPEMEHHBIM YCIOBMEM Ca-
MOCTOSITEIBHOTO YIacTHsl (PM3MIECKOTO JIUIIa B IPpax-
HaHcKoM oboporte. [TpucyTcTBUe y P13NdecKoro mmma
BMEHeMOCTH (3[paBOMBIC/IVIS, Pa3YMHOCTH, PacCyan-
TEJIbHOCTI) O3HAYAET €ro CIIOCOOHOCTh OCO3HABAaTh U
HOHVIMATb CYTb Belljeil U sABIeHNUII B 001[eCTBe U IPK-
POZie M aieKBaTHO UX oLjeHuBaTh. OTCYTCTBYE STUX Ka-
4ecTB (PasyMHOCTH, PACCYAUTENBHOCTI) MOXKET OBITH
00YC/IOBTIEHO MA/IONIETHUM BO3PAaCTOM, 00/Ie3HEHHBIM
COCTOSIHMEM IICUXUKU WIN C1aboyMmueM, JpyruMu 06-
CTOSITE/IbCTBAMM, MTOPOXKAAMIUMI  HECITOCOOHOCTD
pasnuyaTh UCTMHHYIO IPUPOAY Bellell ¥ OTHOLICHMIL,
a TaKXKe aIcKBAaTHO X OLICHMNBATb.

Takoe cocTostHME YesToBeKa HOPMBI ITpaBa pacljeHNBa-
0T KaK HeCmocoOHOCTh (GU3MUECKOTro IMIA OTLABaTh
cebe OTYET B CBOMX [EMICTBUAX ¥ PYKOBOAUTD UMY B
MOMEHT COBEPIIEHMA WIN BO3JEPXKaTbCA OT KaKMX-
160 MPaBOBBIX JeCTBUIL MM Ge3eiiCTBIIL.

Cnoco6HOCTh (GU3NYECKOrO MUIA Pas3nnIaTh M MPU-
HMMATh NPUPOAY ABYX mau 6osee Belleil, KOTOpbIE
HEpPENKO CMENINBAIOTCA, OTINYaTb I/ICTI/IHY OT JIKWU,
a/IeKBATHO OLIEHVBATH BEIY B CTPOTOM COOTBETCTBUMN
C UX VICTVHHBIM IIpefHAa3HAYeHVEM CBUJETeTIbCTBY-
eT O CIIOCOOHOCTM 4Ye/loBeKa pasyMHO JelICTBOBAaTh U
0CO3HABaTh 3HAYEHNe CBOMX JieiicTBuUiL. Takme Kavec-
TBa (pr3myuecKme auIa NpruoodpeTarT C JOCTIKEHNEM
COBEpIIEHHO/METHA.

[Neuxmyeckast 3penocTb, BMEHAEMOCTb (pasyMHOCTD,
PacCyauUTeNnbHOCTD), O KOTOPBIX OBITIO CKa3aHO, MOSIB-
7AeTcA KaK C/IeficTBMe B3POC/IEHUs U IIOCTEIIEHHOTO
IIPOXOXK/I€HN s Ye/IOBEKOM OIpe/le/IeHHbIX BO3PaCcTHBIX
9TanoB: go 12 net; ot 12 mo 14 net; ot 14 mo 18 ner.
Y HeKOTOPBIX PU3NYECKUX INIL] ICUXIYECKast 3PETOCThb
(pa3yMHOCTD, pacCyAUTENIbHOCTD), B CUJTY OIIpefe/ieH-
HBIX 00CTOATENbCTB, BOOOIE HUKOIA He MOABIAETCA.

Tonbko GpusMIecKoe MMI0, JOCTUTIIIEE TIOTTHON ICUXM-
YECKOII 3PENIOCTI, MOXKET, B COOTBETCTBUM C TpebOBa-
HISIMM 3aKOHa, OCO3HAHHO 1 CAaMOCTOSITETIBHO COBEP-
IaTh CIENKU, UHbIE TPABOMEPHBIE TEVICTBUS, A TaKXKe
HelpaBOMEpHbBIE JIeICTBYUS B BUJE JIETUKTOB (JIe/NK-
TOCIOCO6HOCTD). Takue PpusmyecKie M1l Ha3bIBAKOT-
cs JeecrnocoOHbIMMN.

Bt

dINJ Institutul National al Justitiei




REVISTA INSTITUTULUI NATIONAL AL JUSTITIEI

NR.1, 2010

Heecnocobnocmv $usuueckozo nuua osHauaem ezo
cnocobHocmy  ceouMu  Odelicmeuamu  npuobpemamo
epaxcoanckue npasa u co30asamo epaicoanckue 0043aH-
Hocmu. B ¢1.19 TK PM cka3aHo, 4TO 5eecriocOOHOCThIO
ABAETCA CIIOCOOHOCTh JIMIJA CBOMMM JEICTBUSAMU
HpI/IO6peTaTI) n OCYIHGCTBTIHTI) TpaXXIaHCKNE IIpaBa,
JINYHO CO3[jaBaTh I/ cebs TpakiaHCKue 00S3aHHO-
CTU U UCTIONHATD VX.

CpaBaurenbHblit anamus ¢T.18 u c1.19 I'K PM nosso-
JIeT YTBEPXKAATh, YTO, PYHKI[MOHAIBHO, TPAKIAHCKAs
IeeCrIoCOOHOCTh (PM3UYECKOTO JIMILA TIPeICTaBIIsAET
€060t TPaBOBO€e CPEACTBO Peanu3aluy rPpakgaHCKO
mpaBociocobHocTu. [leecrrocobuble pusndecKue muiia
CaMOCTOSITENILHO, CBOMMIM HEVCTBUAMMU, Hpuobpera-
I0T IIpaBa U co3faroT obsa3aHHOCTH. HepeecnocoOHbIe
mmna (MajoneTHNe, fYLIeBHOOONbHBIE) IPUOOpETAIOT
TPOKMIAHCKME TpaBa M CO3MAIOT OOA3aHHOCTU TOC-
PENCTBOM [IEMICTBUIL JIUI] [IE€CTIOCOOHBIX — 3aKOHHBIX
npencTaBuTesneil (POAUTENN, YCHIHOBUTEIN, OIEKYHBI
U TIONIEYNTENN) B HOPSAAKe, IPeAyCMOTPEHHOM 3aKO-
HoM (4.(1) cr.22, 4.(2) c1.24 TK PM).

ITpaBoBast npupoga rpa>kAaHCKOIL TeeCIOCOOHOCTH Ha
IIPpOTAXKEHUN BECbMa JINTENBHOIO IIEpMOJa BpEMEHU
OblTa IpeIMeTOM Hay4HBIX MccregoBanuit. OgHaKo u
Ha COBPEeMEHHOM JTalle OHA CYMTAETCS He BIIOJTHE Pas-
paborannoit. HayuHO-IIpaKTHYeCKUIT MHTEPeC K TPax-
IAHCKOI1 [1eeCIOCOOHOCTH OIIpefie/ieH TAKUMIU JIICKYC-
CMOHHBIMY IIPO6/IEMaMyl KaK [OHSTHE Vi CYIIHOCTD, €€
cofiep)KaHye, UCTOYHUKY NTPABOBOTO PEryINpOBAHNUS
(HopmaTyBHas 6a3a), e€ CBA3b C IPABOBBIM CTAaTyCOM
JINIHOCTU U, B 3aBYICUMOCTY OT 3TOT'0, BUIbI I'PAKaH~-
CKOI1 [IeeCTIIOCOOHOCTY 1 HEleeCIIOoCOOHOCTH, €€ MECTO
B MEXaHM3Me IPaBOBOro perynuposanus. He B moc-
JTIETHIOI OYepenb, 9TO U MpobieMa rpaKIaHCKOI Tee-
CIOCOOHOCTY KaK 00'beKT CyIeOHOI 3aIUThI ¥ MHOTHE
[pyTiie aCIeKThL.

3akoHOaTeNbHOE OIIpE/ie/IeHNEe TPAXK/JAHCKOIT JIeecTio-
cobHoCTH dusndeckoro nmuia Haxopum B cT.19 TK PM.
CorlacHO cofiepyKalleiicsi B JAHHON CTaTbe periaMeH-
TalUI, «I€eCIIOCOOHOCTBI0 ABIAETCA CIOCOOHOCTD
JIUIA CBOUMM AE€CTBUAMU NPUOOPETATh U OCYIeCT-
B/IATH TPKIAHCKIE [IPaBa, TMYHO CO3[[aBaTh /I Ce0s
rpaXK[aHCKIe 003aHHOCTY U UCTIOTHATD MX».

[TpaBoBOe ompefenieHne TPAXKFAHCKON [eecroco6-
HOCTM He SIB/IAETCS CTPOTO HAYYHBIM OIpefe/leHI-
eMm. Ompepenssi TpaXFAHCKYI0 [eeCIOCOOHOCTh Kak
«CIIOCOOHOCTD MHIa» IPUOOpPETaTh M OCYIIECTBIATD
TpaKIaHCKMe MpaBa, CO3[aBarh i ce0s rpakgaHC-
Kyie 00513aHHOCTM M MCIIONHATD VX, NaHHas ¢popMya
He pacKpbIBaeT YTO CJIefyeT IOHMMATD II0J, «CIOCO0-
HOCTBIO JIUIla CBOUMMU AEICTBUSAMU».

OpHO 13 IPOsIBIEHNII IPAXKAHCKO 1eeCIIOCOOHOCTI —
3TO coBeplieHNe (GU3NIECKNM TUIOM [eiCTBUI, TO
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€CTb OHO JIO/DKHO OBITb aKTVMBHBIM YYaCTHUKOM IPaXk-
INAHCKMX IIPaBOOTHOIIEHMI, a He ITaccMBHBIM. [lanee,
¢dusuyeckoe MU0 JODKHO AyMaTb, IOHMMATDb 3Haye-
HIle CBOUX JIeVICTBUI M PYKOBOAUTD UMMU. 10 eCTb, OHO
IO/DKHO 007MafaTh ONpefeIeHHBIMI ICUXNIECKIMI 1
MHTE/UIeKTYa/IbHBIMI CIIOCOOHOCTSAMIA.

MuTennexryanpHas CHOCOOHOCTD —3TO CIIOCOOHOCTD
YEIOBEKa f_[yMaTb, IIOHVIMAThb CYTb I B3aIMOCBA3b AB-
JIEHWIT, UMEIOIINX MECTO B OOII[ECTBE U B IIPUPOTIE.

IIcnxmdeckas cmocO6HOCTD — 3TO CIOCOOHOCTD /LA
OTJ;aBaTbh cebe OTYeT B CBOVX JIVICTBUAX NN PYKOBO-
JOUTb MMM B MOMEHT COBEPIIEHNA IOPUAMIECKI 3HAYM -
MBIX fleficTBuit. Ilcuxmka ob6pasyeT AynIeBHYIO CTPYK-
TYPY 4e/I0BeKa, XapaKTepU3yeT CIIOCOOHOCTD YeJIoBeKa
KaK BbICIIEl OPraHM30BAHHON MaTepuy IpPaBUIbHO
oTo6paXkaTh 0OBEKTUBHYIO PeaTbHOCTD.

JleiicTBOBATh MMOMTHOCTBIO OCO3HAHO VM CAMOCTOSITE/Ib-
HO BO3MOXXHO C JOCTIDKEHUEM 4YeJIOBEKOM OIlpefie-
JICHHOTO BO3PacTa, JOCTUTHYB KOTOPOro ¢pusndeckoe
JIL0 CYMUTACTCS TIOTHOCTBIO JIeeCIIOCOOHBIM. DTUM
BO3PAcTOM CYMTaeTcs 18 leT, T.e. JOCTIDKeHUe co-
BepienHonetus. O6 stom ykassiBaercss B ¢1.20 'K
PM. C sTOro BO3pacrta MpMHATO CYUTATH, YTO JIALIO
MO>XKET MOTHOCTBIO IaBaTh OTYET CBOVM J€VICTBUSAM,
a TaKKe PYKOBOAMTH MMM, a CIEOBATENIbHO 1 HECTU
OTBETCTBEHHOCTb 3a CBOM HeiicTBus. CHOCOOHOCTD
¢busKMIeCcKoro MmIa [yMaTh, IOHMMATh CBOM [Ie/ICTBIS
U PYKOBOAUTb MMM KaK COCTaBHBIE 3IeMEHTHI IICH-
XMYECKO U MHTE/UIEKTYa/IbHOM CIIOCOOHOCTI Yeno-
BeKa JJO/DKHBI COfIepXKaThCs B ONpee/leHNI HOHATUA
TpaXXJaHCKOil feecriocobHOCTH. IloaTOMy B CcTaThe
19 TK PM epancoanckas deecnocobHocmv dusmde-
CKOTO JIMIA [JO/DKHA ONPEeNAThCS KaK HCUXuueckas
U UHMeneKMyanvHas cnocoGHOCMb nUUA TUUHO
noHumamo U PyKoeooumo c6oumu 0eiicmeusmu, Ha-
npaeneHHviMU HA npuobpemenue U ocyujecienetue
2pancoanckux npas, Ha co3oanue Ons ce6s zpaxcoan-
CKux 00513aHHOCMell U UCNOTTHAMD UX.

B ocHOBY Hay4yHBIX OIpefie/IeHNil TIOHATUA TPaKIaH-
CKOJl J1eeCrioCOOHOCTH, COflepXKAIMXCA B CTAThAX U
MoHorpagusax 50-60-x rogos XX cronerus, B 60/b-
IIMHCTBE CIy4Yasx ObIIO IONOKEHO MPaBOBOE OIIpe-
Jie7ieHyIe TPaKIaHCKOII leecriocobHOCTH. B cymHOCTH,
BCE OHU COJIEP>KAT OfIHM U Te K€ 3JIEMEHTDI, OT/INYa-
ACh IPYT OT APYTa TOTBKO CBOMMU (POPMYINPOBKAMIL.
B coBpeMeHHOII HayKe TaK)Ke CYIeCTBYeT MHOXKECTBO
MHEHMI OTHOCUTENbHO MOHATHA, IPAaBOBOI IPUPOTBI
U CTPYKTYPBI TPaXK/JaHCKOJ [IeeCIOCOOHOCTH.

JocTIbKeHus IpaKIaHCKO-IIPaBOBOI HAYKM ITO3BOJIS-
0T YTBepXXJaTh, UTO TPAXKIAHCKAsI [1eeCIoCOOHOCTD
KaK 9/IeMeHT IPaKJaHCKOI IPaBOCYOBEKTHOCTI — 9TO
HeOTbeMJ/IeEMBIII NIPaBOBOIl aTpMOyT CyOBeKTa Ipax-
JAHCKOTO IIpaBa, YCTaHABNIMBAaeTCA 3aKOHOM U €0
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HaJe/II0TCs BCe CYOBEKTHI [PaBa, 3a VMCK/IIOYEHMEM
CIIy4aeB, IPelyCMOTPEHHBIX 3aKoHOM. Ilentv 2pancoan-
cKoii deecnocobHocmuy cHOpMyIMpPOBaHA B 3aKOHE I,
cormacHo cT.19 'K PM, csooumcs k cnocobHocmu nuya
ceoumu Oeticmaeusmu 6cmynamy 8 pasiuixvie npaso-
omHouwleHust 0t NpuobpemeHuss Npas, HeoOXoOUMbIX
07151 y00B/IeMBOPEHUS UMYULECTNBEHHDIX, TUUHDIX He-
UMYULeCMBEHHDIX UHIMEPEeCO8 U UHbIX nompebHocmeil,
c030asamv 0715t ceOs 2paxdancKue 00I3aHHOCNU.

AHamus 1paBoBOM (OPMYIMPOBKM TPaXKTAHCKOI
1eeCriocOOHOCTI YKa3bIBAE€T HA TO, YTO OOBEM [iee-
CIIOCOOHOCTM COCTOUT M3 CIIEAYIOLINX BUOB CIOCOO-
HOCTell muua: 1) cnocobHocmy npuobpemamo npasad;
2) ¢nocobHocmy OCyuleCmenamy epaxc0anckue npasd;
3) cnocobHocmy cozoasamy st cebs epaxcdanckue 00si-
3anHocmu; 4) cnOcoOHOCMb UCNONHAMb 00A3AHHOCMU
(ct.19 TK PM).

Wrak, nopsenem uror. [paxxjaHckast 1eecriocoOHOCTh
U eé 00beM YCTaHOBJIEHA U IIpefocTaBieHa ¢uandec-
KUM JIMLaM 3aKOHOfaTenbCcTBOM. E€ peanmsanusa 3a-
BVICUT OT JOCTVDKEHMA TPAXK/JaHMHOM IIPEJyCMOTPEH-
HOTO 3aKOHOM BO3pacTa, C HACTYIIEHMEM KOTOPOTO
JIULI0 IpHOOpeTaeT FOCTATOYHYIO IICUXIIECKYIO Y MH-
TE//IEKTYa/IbHYI0 CIHOCOOHOCTb IIOHMMATh 3HaueHUe
CBOMX JIEVICTBUII M PYKOBOIMTD UMU. B 0cHOBe rpax-
IAHCKOJT 1eeCIIoCOOHOCTH IeKAT He TONIbKO 3aKOHOA-
TeJIbHbIE TIOJIOKEHN A, HO ¥ HEKOTOPbIE €CTeCTBEHHbIE
KayecTBa (pU3NYECKOro /INIIA: BO3PACT, 3J0POBbe IICU-
XMKI. DTU eCTeCTBEHHble CocoOHOCTH (pusmueckme
U MHTEJUIEKTYaJIbHble) He COCTABISAI0T, CaMM 110 cebe,
IOPUNYECKYIO 1eeCIIOCOOHOCTD. TOIBKO ITOCPENCTBOM
3aKOHa MOXKHO OIIpefe/AiTb IOPUANYECKYI0 CIOCO0-
HOCTb JIMIA, KOTOpasd, 10 CBOEI CYIIHOCTH, €CTh 3a-
KOHHasl crioco6HocTh. He cymjecTByeT feecriocobHOC-
T BHE 3aKOHa.

IpakgaHckas meecnoCOOHOCTh KaTeropms mMpaBo-
Bas. [loHMMaHNe TPAXXJAHCKON TeeCoCOOHOCTH Kak
IOPUANYECKYIO CIOCOOHOCTD (J1eeClIOCOOHOCTD) IMeeT
IIPaBOBYIO, a He €CTECTBEHHYIO, IICUXUYECKYIO IPU-
POLY, AeTePMUHMPOBAHHYIO OIIpefe/IeHHbIMI TICUXU-
YeCKMMI un I/IHTeHHeKTyaHI)HbIMI/I Hpe,[[HOCI:UIKaMI/I, n
XapaKTepI/I3YCTCH C]Ie,[IYIOHH/IMI/I HpaBOBbIMI/I HPI/ISHa-
KaMI: 3aKOHHOCMY, PABEHCINEO, 00S3AHHOCb, HEOMD-
eMIEMOCHIb, HENPUKOCHOBEHHOCD.

3axonnocmy rpaxKFaHCcKoil geecnocobHOCT PU3HU-
YeCKOTO0 JINIIA 03HAYAET, YTO eAMHCTBEHHBIM €€ ICTOY-
HVIKOM SIBJIAICTCS 3aKOH. B OCHOBe €€ IIpOoMCXOXK/IeHNsA
He JISKUT eCTeCTBEHHOE IIPaBo, KaK 00 9TOM YTBEpK-
TAl0T HEKOTOpBIe aBTOPBI, MCXOAAIINE U3 JJOKTPUHBI
€CTeCTBEHHOTO IIPONMCXOXMIEHMsI IIpaBa, BOIPEKN
IIPaBOBOMY IIOJXOLY, ¥ YTBEpKAAIOLIVEe 00 UCKITIOUN-
TeJIbHOCTY €CTeCTBEeHHO-IIPABOBOI IOKTPUHEI IIPaBo-
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nonnmanus.' IIpaBoBoe peryanpoBaHue rpakIaHCKON
IeecocoOHOCTH GU3UIECKOTO TNIIA SBISETCS KOMIIE-
TEHIIVell 3aKOHOMIATe ISl ¥ OXBATBIBAET: 1) yupex/ieHue
CaMOr0 MHCTUTYTa TPKHAHCKON [eeCriocOOHOCTI;
2) ompefienieH1ie ee COTEP>KaHusT; 3) 3aKpeIIeHNe MOPsifi-
Ka IpHOOpeTeHNs U MPEKPAIeHNUs TPaXKIAHCKOI [ee-
cr1oco6HoCTY; 4) 06'bEM 1eeCTIOCOOHOCTY 1 €€ BUJIbI.

3aKoHO#aTeNbHbIE HOPMBI OTHOCUTEIBHO TPaKIaH-
CKOIl [eecriocOOHOCTM IO CTelleHU uX 00s3aTelb-
HOCTU SBJIAIOTCS VIMIlepaTUBHBbIMU. VIMmeparuBHbIe
HOPMBI O [IeeCIIOCOOHOCTY MCKTIOYAI0T BO3MOXXHOCTD
3aMeHbl QU3NIECKMMU JTUIIaMU COTEPKAIINXKCS B HUX
MIpeANVICaHNI HBIMM TIpaBIIaMY, KOTOpbIe YCTaHaB-
NMBANCh 6B CAMUM PU3UUECKUM TULIOM UV CAMUMMU
YYaCTHUKaMI OTHOUIEHUI, perylupyeMbIX UMIepa-
TUBHBIMU TIpaBU/IaMM HOBefleHMs. 3aKOHOJaTenb 3a-
Kpenu MOMOXKEHNS O TPaXKIAHCKOI J1eeCliocOOHOCTI
B paMKax TaK/X HOPM, KOTOPbIe MCKITIOYAIOT JKe/laHye
U BO3MOXXHOCTb YYaCTHUKOB TI'PXKIAHCKMX IIPaBO-
OTHOLIEHUI U3MEHUTD UX 110 CBOe Boje. TakuMm 06-
Pa3oM, HOPMBI TPaXK[JaHCKOTO IIpaBa O IPaKTaHCKON
IeecrioCOOHOCTI — 9TO TaKue TPaK[aHCKO-IIPaBOBbIe
IpaBWIa, KOTOpPbIE COIEpKaT NMpMKa3 WM 3alpeT U
U3MEHEHNUe KOTOPBIX He IOIyCKaeTCs II0 BOJe yda-
CTHMKOB IIPaBOBOTO oTHouleHu:A. Hanpumep, cpenkm,
HalpaBleHHble HA OTpaHMYEHNUe MPABOCIOCOOHOCTHU
U IeecroCOOHOCTH rpaKaH, He IMEIOT I0PUNIecKOil
cunbl. O6 3TOM, B 4acTHOCTH, peub uzeT B cT.23 TK
PM. Tak, cornmacHo 4.(3) ¢1.23 TK PM, HUKTO He MOXXET
ObITH OrpaHNYeH B MPABOCIIOCOOHOCTHU 1 Jleecrocob-
HOCTU MHaue, KaK B C/Iy4asx ¥ HOpsfiKe, IPeRycMOT-
peHHbIX 3aKoHOM. boree Toro, 4.(4) c¢1.23 TK PM nps-
MO TpefycMaTpUBaeT, YTO MOTHBIN MM YaCTUYHBII
oTKa3 (HU3NIECKOTrO MNIa OT IPABOCIOCOOHOCTI WU
IeeCioCOOHOCTH U IPYTHUe CHeNKY, HallpaBleHHble Ha
OrpaHunYeHIe IeecrroCOOHOCT WU IIPaBOCIOCOOHOC-
TV, HUYTOYXKHBI.

3aKoH MOXKeT IIpefycMaTpyBaTh OTCTYIIEHNE OT 00-
VX TOJOKEHUII O TPaKITAHCKON HeecriocOOHOCTH,
IIyTeM YCTAHOBJIEHNA MHBIX IPAaBIUJI, HAIIpUMeEP O TO-
CTIDKEHUM IIOJTHOV TPaKJaHCKOM [ieeCoCOOHOCTI
He B BOCEMHAJIIATh JIeT, a paHee. Hampumep, 3akoHO-
HaTeNb MPeRyCMOTPENI, YTO B BUJie MCKIIOUEHMS Jee-
CIIOCOOHOCTD MOXKET OBITh IIpVM3HAHA 33 (PU3NIECKUM
JIMIIOM B IIOJTHOM 0oObeMe ¥ paHee 18 jieT: ¢ MOMeHTa
npuHATUS pelieHuss o6 smancumanuu (4.(3) cr.20
I'K PM) mnm co BpeMeHM BCTYIUIEHMA L] B Opak 1o
mocTyKeHusi 6pagnoro Bospacra (4.(2) ¢1.20 'K PM).

[TpuobpeTeHye B yKa3aHHBIX CTy4asiX HMOMTHON IPaXk-
IAHCKOI 1eeCrIOCOOHOCTH [0 HOCTU KeH s 18-/1eTHero
BO3pacTa He eCTb pe3yabTaT BOMU (U3NUECKOro Iulia
(3akmouas 6pax, N0 He IMpec/IefyeT Le/lb JOCTIKe-
HIIS1 TIOJTHOJ TPaKJaHCKOJ [IeeCIIocOOHOCTH), @ YCMOT-
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peHue 3aKOHOJATeNs, YKa3bIBAIOIIEro YCIOBMSA, IIPU
HACTYIUIEHN) KOTOPBIX IIO/THAS TPayKIAHCKAs Jleecro-
COOHOCTDb BO3HMKaeT paHee 18 yeT. B Takux cmydasax
HeT HUKAKOrO BOJIEBOIO OTCTYIUICHUS (U3NYECKO-
rO JIMIIA OT VIMIEPATHMBHBIX 3aKOHHBIX ITOJIOKEHMIT O
IPXX/JAHCKOIA TeeCIIoCOOHOCTL.

3aKOHHOCTh TPAKJAHCKON [1eeCHOCOOHOCTU IPO-
SABJISIETCSL M B TOM, YTO OHA yperyIupoBaHa MHOTO-
YIC/IEeHHBIMU HOpMaMmu mpasa. [Ipexxje Bcero, Takas
peraMeHTaluns CofiepKNUTcA B Imase 1 «Pusnmyeckoe
mno» paspena II «JInma» [pakganckoro xonexca Pec-
ny6nukn MongoBa. B rmase 2 «lOpugudaeckoe auio»
pasgena II 'K PM copepykaTcst HOpMBI O I'pak/IaHCKOI
MIPaBOCIIOCOOHOCTH 1 TPAKIAHCKOIN [1eeCIIOCOOHOCTI
IOPUANYECKNX /L. BOIpochl Ipak/laHCKOM fAeeco-
COOHOCTHM YperyIMpoBaHbl MHOTMMU JPYTMMU HOP-
mamu Ipaxpanckoro komekca Pecriyonuku Monposa.
Hanpumep, c1.1590 TK PM pernmamenTupyeT Bonpoc
0 J1eeClIOCOOHOCTY MTHOCTPAHHBIX TPK/AaH 1 Iuil 6e3
rpaxpancTBa. Cratbs 1591 'K PM permameHnTnpyer
BOIIPOC O NIPU3HAHMUY MHOCTPAHHBIX TPAXKIaH U JINI]
6e3 rpaXK/IaHCTBA HeIeeCOCOOHBIMIU WV OTPAHNIEH-
HO #eecriocobHbIMU U T.1. HopMBI 0 fleeciocobHOCTI
copmepxkarca B CemeitHoM, TpypmoBom Kopmekcax Pec-
nyonukyr MongoBa ¥ BO MHOTMX JPYTMX IIPaBOBBIX
JMICTOYHIKAX.

Pagencmeo rpakJaHCKoOil feecriocoOHocTH pusn-
YeCKOro IMIa. DTOT OPUANIECKII IPU3HAK TPaKaH-
CKOI1 J1eeciocOOHOCTH PU3UUECKOTO INIIa BBITEKAET U3
nonoxenuit 4.(1) cr.1 'K PM, npegycmarpuparomei,
YTO FPaKJAHCKOE 3aKOHOATENIbCTBO (B TOM YMCIIE U O
IPa>K/JaHCKOJ IeeCIIOCOOHOCTH — NOsACHEHUe asmopa)
OCHOBDBIBAeTCs Ha MPU3HAHMY PAaBEHCTBA YYaCTHUKOB
perynmpyeMbIX MM OTHOILIEHMIt... PaBeHCTBO rpax-
IaHCKOI [eecrnocoOHOCTY (U3UYECKUX JIUI| BbITEKa-
eT 1 u3 nonoxenui 4.(1) ¢1.23 TK PM: «Hegonycrtu-
MOCTD JIMIIEHNS] ¥ OTPAaHMYEHUsT TPABOCIIOCOOHOCTHI
U J1eeCTIOCOOHOCTH, COITACHO KOTOPOIT IpaskIaHCKast
[IPaBOCIOCOOHOCTh TPU3HAETCA 32 BCEMU JIUI[AMU
HEe3aBVICYMO OT Pachl, HAIMOHAIBHOCTY, STHUYECKO-
TO IPOUCXOXKJEHMS, SA3bIKA, PEIUTUH, 1101, B3ITIAMOB,
MOTIUTUYIECKOI TIPUHAJISKHOCTY, MMYIIEeCTBEHHOTO
IIOJIOXKEHMSI, COIMA/TIbHOTO IPOUCXOXKIEHMS, YPOBHS
KY/IBTYPBI VJIU APYTUX IOJOOHBIX IPU3HAKOB». TeKCT
3TOIl HOPMBI OTHOCUTCS, B PaBHOIl Mepe, He TOJIbKO
K IPaX/JaHCKOII ITPaBOCIIOCOOHOCTH, HO U K TPaXKIaH-
CKOI1 [1eeCIIOCOOHOCT.

PaBeHcTBO-OmpefensolleeKauecTBOITUX IBYXIIPaBO-
BbIx Kareropuii. OHO BbITEKAET 13 IIPUHIINIIA PABEHCTBA
rpakJjaH OTHOCUTE/IbHO UX TPaXKIAAHCKOTO IIPaBOBOTO
cTaryca, 3akpemteHHoro B Koncturynun Pecriy6mu-
ku Monposa. Yactp (2) c1.16 Koncrurynun Pecry6-
nvky MongoBa mpepycMmaTpuBaet: «Bce rpakmane
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PCCHY6HI/IKI/I MOHILOBa PpaBHEBI Ii€pen 3aKOHOM U Bj1ac-
TAMI HE3aBUCUMO OT pachbl, HallMOHA/IbHOCTU, 3T-
HUYECKOTO ITPOMCXOXXAEHUS, A3bIKa, peIuruny, Ioia,
B3I/1A00B, TTOMUTUYECKOM IIPMHAIE)KHOCTH, IMYyIIEC-
TBEHHOTI'O IIOJIOXKEHMA IV COLIMA/IBHOTO PABEHCTBa».

PaBeHCTBO Bcex TpakflaH OTHOCUTEIBHO TpaK[aH-
CKOJl [1eeCIIoCOOHOCTH, IIPefyCMOTPEHHOE pasind-
HBIMM ITIPAaBOBBIMU HOpMaMl, NPOSIBIAETCS BO BCeX
cdepax rpaxjaHCKO-IIPABOBOI [IeATETbHOCTH, KPOMe
clIy4aeB, IIPeyCMOTPEHHBIX 3aKoHOM. IOpuanyeckuin
XapaKTep paBEHCTBa T'PaXKIAHCKON [eecrocoOHOC-
TU [ BCeX PU3MUECKUX UL obecriedeHa 0punde-
CKUMU TapaHTHUAMM, HEOOXONVMBIMK /ISl ee peanu-
sauun. IIpexxse Bcero OTMETUM TaKylo TapaHTHUIO KaK
npusHaHye TI000il CHenKy, HallpaB/IeHHON Ha Orpa-
HUYEHME J1eeCIOCOOHOCTY, HUYTOXHOI. I[IpaBoBOII
rapaHrtmert obecriedeHnsi paBeHCTBAa TPaXJaH OTHO-
CUTEJIPHO TPaKIAHCKOI JIeeCHOCOOHOCTYU SBIISETCS
u c1.176 YromosHoro xopekca Pecriy6mku Momnpo-
Ba, KoTopas mpepycmarpusaet: «Hapymienne npas u
cBo6OJ, Tpak[aH, rapaHTUpPOBaHHBIX KoHcTHUTYyLMe
U IPYTUMU 3aKOHAMU, B 3aBUCUMOCTM OT TI0JIa, pachl,
I[BeTa KOXM, A3bIKA, PEIUTUM, MOMUTUYECKUX WU
UHBIX yOeXJIeHMil, HallMOHAJIbHOTO M COLMAaJIbHOTO
MPOUCXOXK/IeHN:A, TPUHAMIOKHOCTU K HallMOHA/IbHO-
MY MEHBIINHCTBY, UMYIeCTBEHHOTO, COCJIOBHOTO VTN
MHOTO TIOJIOXKEHMs: a) COBEepIIeHHOe MO/DKHOCTHBIM
JIMLIOM, 6) TTOBJIEeKIIIee yiiep6 B 3HAYNTE/IbHBIX pasMe-
pax, HakasbIBaeTcs mTpadoM B pasmepe ot 300 go 600
YCTIOBHBIX eMHUIIAX VIV TMIICHVeM CBOOOMIBI Ha CPOK
10 3 7eT ¢ nuieHreM uin 6e3 IUIIeHNs B 000MX CIIy-
yasAx [paBa 3aHMMAaTb O peJe/ieHHble IO/DKHOCTU U
3aHMMATLCA OIpee/IeHHON [IeATeTbHOCThI0 Ha CPOK
oT 2 1o 5 netT».

Bceobuwnocmo rpaXkgaHCKOI feecriocoOHOCTH Ppusn-
4eCKOro Mnia. TOT IPU3HAK XapaKTepusyeT COfep-
JKaHUe [eecriocOOHOCTH, KOTOpasi COCTOUT B abCTpaK-
THOJT BO3MOYXHOCTHM (DM3MYECKOTO NI IPUOOpeTaTh
VI OCYILIECTB/IATD CyOBEKTUBHBIE ITPABa, CO3/{ABATh /LS
Ce6ﬂ " VICIIOTHATD I'paXITAHCKINE O6H3aHHOCTI/I HyTeM
3aK/TI0YeHIsI TIOOBIX CAEOK (32 MCKITI0UeHMeM 3arpe-
IIEHHBIX 32KOHOM). DTOIl BO3MOXXHOCTBIO HAJIENSAIOT-
sl BCe TPaKIaHe C MOMEHTa JOCTIDKeHus uMu 18 Jier,
KOT/ja /1eeCIIOCOOHOCTD CTaHeT ITOJTHOI.

OrpannyenHasi geecriocobHoctp (¢ 14 no 18 ner) He
XapaKTepu3yeTCsl YPOBHEM BCEOOIIHOCTH, XapaKTep-
HOJI /ISl TIOZTHON fieecriocobHocTu. IpaxkaHe B BO3-
pacte ot 14 mo 18 j1eT BipaBe CaMOCTOATENNBHO COBEpP-
IIaTh IOpUMYECKUe JeICTBUA, OfHAKO Ha YC/IOBUIX,
npegycMorpenHbix 4.(1) cr.21 'K PM (3a uckmoue-
HYeM IOPUMYEeCKY 3HAYVIMBIX JeVICTBIIA, IPERyCMOT-
pensbix 4.(2) ct.21 TK PM). OrpannyeHHas peecro-
COOHOCTb XapakTepuayercs 0Oonee Y3KMM 006beMOM
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CIIOCOOHOCTEl IpaKJaHNHA COBEPLIATh IOPUANIECKN
3HA4MMble JIEVICTBUA B CPABHEHUHU C BO3MOXXHOCTAMM
busnyecknx i, 06/1aJA0INX TOTHON TPaXKIAHCKOIT
meecriocobHOCTBIO. [paxkaHe B Bo3pacre ot 14 o 18
JIeT CaMM COBEpIIAIOT BCe HeOOXOUMBbIe NeVICTBUA MO
3aK/IIOYEHMIO CIEIKY, OJHAKO OHA IpuobpeTaer Ipa-
BOBO€ 3Ha4Y€HVE TONIbKO P HAIMYIUM COITIACUs POLH-
Tesleil, YChIHOBMUTENel MM TomednTeneil (3a MCKIIo-
YeHMeM MeJIKUX OBITOBBIX Ce/loK). Takoil mpaBOBOIt
KOHTPO/Ib 3a IOPUAVYECKMMH JIEFICTBUAMM HECOBEP-
menHoneTHX (oT 14 fo 18 neT) ycraHaBimBaeTcs B
UX MHTepecax. VX BO3MOXHOCTM 110 IPHOOPeTeHNIO I
OCYIECTBIIEHNIO CYO'beKTUBHBIX I'PaXK/JAaHCKIX IIPaB, a
TaK>Ke CO3/IaBaTh /1A Ce0s U MCTIONMHATD 0053aHHOCTH,
MOTYT OBITB eliie O0IblIIe CY>KeHbL. Tak, 10 060CHOBaH-
HBIM IpUYMHAM CyAeOHas MHCTAHIWA, IO XOJaTaric-
TBY POJIUTeJIEl, yCBIHOBUTEJIEN VTN TIOIIeYnTeNs 1160
OpraHa OIeKM U IOIEeYUTENbCTBA, MOXKET OTPAaHNYUTD
IIpaBa HECOBEPIIEHHOJIETHETO:

a) pacropspKarbCsl 3apabOTKOM, CTUIIEH[MEl U VHBI-
MM TOXOJaMM, IIOTy4eHHbIMY B pe3y/IbTaTe CBOENl
TieATebHOCTH;

b) ocymiecTBIATH IIpaBa aBTOpa IPOM3BEACHNS HAYKIL,
JINTEPATypbl WIM WUCKYCCTBA, M300pEeTeHUs WK
MHOTO OXPaHJeMOTrO 3aKOHOM pesy/bTaTa CBOeil
VHTE/IEKTYa/IbHOM IesITe/IbHOCTH.

Ousnueckoe pasButie 1 GOpMUPOBaHME BOMU YeTIO-
BeKa — 3TO eVHbIII IPOLIeCC IOCTEIIeHHOTO Pa3BUTUS,
HAYMHAINICA C POXAEHMA UM 3aKaHYMBAIOUIUIICA
CMepThI0. B rpa’kmaHcKoM IpaBe yKa3aHbl OIPENeNn-
IOI[ié MOMEHTBI MOC/IeNOBaTeIbHOTO Pa3BUTUA TNY-
HOCTH U MIMeoLIlee TpaBoBOe 3HaYeHue: 1o 14 net; ¢ 14
1o 18 net; ¢ 18 j1eT g0 KOHIIA JKM3HI.

HavanbHpIM 3TanoM BO3HMKHOBEHUA TIPAXKITAHCKON

IeecroCOOHOCTH SIBISAETCS MIEPUOJ, C MOMEHTA POXKTe-

HMA IO JOCTVDKEHMA Bo3pacTa 14 neT. B aToM Bospacre

BO3MO>KHOCTbD JIM1Ia CAMOCTOSATE/ILHO COBEPILIATD I0pU-

MYeCcK 3HaYMMBble Ie/ICTBUS BeChMa He3HaUYUTeTbHA —

OHI1 ITOYTH He 00/TaTal0T TPaXKIAHCKOI JIeecrtocobHOC-

TbI0. VICK/TIOUeHe COCTaBAIOT NUIIb MajojieTHIE B

BO3pacTe OoT 7 10 14 net. [paxkgaHcKoe 3aKOHOJATENb-

cTBO Pecniybnmuky MonpoBa ycTaHaBIMBaeT HVDKHUI

BO3PACTHOIL pybex (¢ 7 /1eT), ¢ KOTOPOro MajIo/IeTHUE

HAJeMSI0TCS CIIOCOOHOCTBIO CAMOCTOSITEIPHO COBEP-

IaTh HEKOTOpPbIe IOPUAMYECKN 3HAYVMble [IEVICTBUSA

(4.(2) cT.22 T'K PM). 3akOHOM UM [ieTIeTupyeTcs IPaBo

COBEpIIATh:

a) MenKue OBbITOBBIE CHENKM, MOMJIeKAlle VCIOIHE-
HUIO B MOMEHT UX COBEpLIeHN;

b) cmenku, HampaBieHHbIe Ha 6€3BO3Me3THOE TONMye-
HIle BBITOJbI, He TpeOyollyie HOTapUaabHOTO YH0C-
TOBEPEHUsA WM TOCYJAPCTBEHHOI perucrpanum
IIpaB, BO3HMKAIOLIVX Ha OCHOBAaHUM TaKUX CHE/IOK;

C) CHIEJIKM 110 COXPAHEHNIO.
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Bo Bcex ocranbHBIX CIy4YasX, CAEIKU 3a U OT MIMEHU
HECOBEPLIEHHO/IETHETO B BO3pacTe [0 14 jer MoryT
COBEpUIATh TOJIBKO €r0 POAUTENN, YCHIHOBUTEMN WU
OIIEKYH B ITOPAJIKE, IPEJYCMOTPEHHOM 3aKOHOM.

BHyTpM KaXX/10r0 Bujja IpakJaHCKOI J1eeCIocOOHOCTI
(mo 14 net; ot 14 o 18 neT; ¢ 18 7eT KO KOHIA JKU3-
HY) abCTpaKTHas BOSMOXKHOCTb (M3MYECKOrO IUIia
CBOMMM [eMICTBUAMMU NPUOOPETATh U OCYIIECTBIATD
[paBa, CO3[jaBaTh [is CeOsI U UCTIOMHATH 0053aHHOCTI
XapaKTepu3yeTcs IPU3HAKOM BCEOOIIHOCTI. 3aKOH He
IIpefycMaTpyBaeT UCKIIOYEHVS 110 KaKUM-1n60 Kpu-
TepUsAM JUIS OT/Ie/IbHBIX KaTeropuit rpakpas. Tak, Bce
JMLA B BO3pacTe OT 7 0 14 j1eT criocoOHbI 1 BIIpaBe Co-
BepIIaTh MeJIKIie OBITOBbIE CHEIKN: MOKYIATh LIKOJIb-
HO-IIJMICbMEHHbIE IPUHAIJIE)KHOCTH, CAMOCTOSTENBHO
pacIlaunMBaThcsl 32 KOHQETDbI, OY/I0YKM, LIKO/IbHBIE
obenpl, Mprobperarb OMIETHI HA TOPOICKOM TPaHC-
HOpTe, B JNETCKUI TeaTp WM KMHO, CaBaTh BellM B
METIKIIT peMOHT, OKa3aTb KOMY-/1100 MeNKIie IIaTHbIe
YCIIYTH, COBEPILIATb APYTUe [IeiICTB, HAallpaB/IeHHbIE
Ha YJJOB/IETBOPEHVe OOBIMHBIX HOTPEeOHOCTEI.

Heomuy»xcdaemocmp rpa>kFaHCKOI JeeCIOCOOHOCTH
¢usnyeckoro muua. JleecriocoOHOCTh, KaK 1 MPaBo-
CrocoGHOCTD, HEOTUY)KAaeMa. [paxjane cBOOOSHBI B
YCTaHOBHeHI/H/I " peanmndanuy CBOUX IIpaB N O6H3aH-
HocTelt. OfHAKO, B CHITY IPaBUIA O HEOTUYXK/AeMOCTH
IeeCIIOCOOHOCTH, OHM He MOTYT IOJTHOCTBIO MJIM Yac-
TUYHO OTKAa3aTbCsl OT CBOell geecriocobHocTn. Heor-
YY>KIaeMOCTb IPaKHEAHCKOII [eeCIIOCOOHOCTH IIPSIMO
3akpervieHa B 3akoHe. Yactpb (4) c1.23 'K PM ycra-
HaB/IVMBAeT, YTO IIOHBI MM YaCTUYHBIA OTKa3 Qu-
3M9eCKOT0 JIMLA OT IeeCIIOCOOHOCTI 1 APYTHe CHEIKMY,
HanpapjieHHble Ha OrpaHNYeHMe eecoCOoOHOCTH,
HMYTOXHBL [TOCKO/IBKY eecriocOOHOCTD 1 IIPaBOCIIO-
COOHOCTD BBIP@XKAIOT OTHOLLIEHNE IPKIaHNHA C TOCY-
AapcTBOM, a HE C HPYI‘I/IMI/I annaMm, HOCTOHBKY HOPMbI
0 [1eeCIoCOOHOCTI SBJIAIOTCS MMIlepaTuBHbIMU. OHM
MCKIIOYAI0T BO3MOXKHOCTb 3aM€HbI, COITIAIIEHVEM
CTOPOH WIN OFHOCTOPOHHUM BOJEU3BSIBICHNEM, CO-
TeprKallyXcs B HUX IPENIMCAaHNIA O TPaXKJaHCKOI Jlee-
CIIOCOOHOCTY MHBIMU TONOXKeHusAMI. HIKTO He Bripa-
B€ coBe€pLIaTh HeIU/ICTBI/IH 10 OT‘IY)K,T_[GHI/HO KOMY-HI/I60,
HOTHOCTBIO MM YaCTUYHO, CBOEII [IeeCIIOCOOHOCTI.

HeotuyxgaeMocTh feeciocoOHOCT — (Ppu3MIecKoro
7M1 He C/lefyeT CMEeMBaTh C [eiiCTBUAMM 110 OTKa-
3y OT CYOBEKTMBHBIX IIpaB, KOTOpbIE IPUHAMIIEXAT
KOHKPETHOMY ULy (MHAVBUAYanUsupoBaHsl). Takue
TeiiCTBUSI He O3HAYAIOT YACTUYHBIN OTKa3 OT JieecIo-
cobHocTy. Hampumep, rpaxpgaHuH MOXeT He Tpe-
60BaTb YIUIaThI HOJIra IO ZOTOBOPY 3aiiMa, HO OH He
BIIpaBe 3apaHee o0elaTh He 00palaThCs 3a 3aLUTON
CBOMX ITPaB B CyJ| I10 9TOMY 00s13aTenbcTBY. HenericTBu-
Te/IbHBI, HAIIpUMep, C/IefIKY, HallpaB/ieHHbIE Ha OTKa3
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rpaXJaHNHA [IPOXXUBATh B KaKOM-TMOO MECTHOCTH,
3aHUMATHCSI OMpEeNIeHHbIM BUJOM 3aHATHUI, IPUO6-
perarb Kakyko-1mubo npodeccuio. Takne crenky HUY-
TO>KHBI Y He TIOPOXK/IAIOT TPaBOBBIX NocnencTBuit. He-
IeICTBUTE/IbHA TAK)Ke CMIe/IKa 06 0TKa3e oT 0OparieHus
B CYZ VIV VHBIe OPTaHbl 3a 3aLUTON CYOBEKTUBHBIX
mpas. Yactp (3) 1.5 [pakFaHCKOro MpoLjecCyaabHO-
ro Kofekca Pecrry6mkn MongoBa IpsMO 3aKpeIisieT
MIOJIOXKEHNE O TOM, ITO OTKAa3 OT MpaBa Ha obpaleHne
B CY[ He MMeeT I0PUANYEeCKUX ITOCTefCTBIUIL, €C/IU 9TO
IPOTUBOPEYNT 3aKOHY MM HapylIaeT IpaBa, CBOOO-
JIbI VITY 3aKOHHBIE MHTEPECHI OIPee/IeHHOTO INLIA.

YcraHaBmMBas MpaBUIO O TOM, UTO IIOTHBIN MM Jac-
TUYHBI OTKa3 TPaXK[JaHMHA OT HEeCIOCOOHOCTU U
IpYyTVe CHEeNKY, HallpaB/eHHble Ha OTpaHNYeHNe VN
CaMoOTrpaHIYeHNe, HUYTOXXHBI (3a UCKII0OYEHMEM CIIy-
JaeB, KOT/]a TaKMe CIeIKY IOIYCKAIOTCs 3aKOHOM), 3a-
KOHOJJaTe/lb TapaHTUPYeT COXPAHHOCTD IPaXKAAHCKOII
J1eeCIoCOOHOCTI U BO3MOKHOCTD (M3MYECKOTO /ML
B JI1000i1 MOMEHT CBOMMIU JeiCTBUAMIU IIPUOOPETaTh
M OCYIIeCTBIIATH PaBa, CO3aBaTh /A ceOs U MCIION-
HATb 0043aHHOCTIL.

HenpuxocnoéenHocmv TPaKJaHCKOI [reecrmoco0-
HOCTH QU3NIECKOro MUIa. BakHeM CBOCTBOM
TPAKIAHCKOI TeeCIOCOOHOCTH SBMSETCS ee Helpu-
KOCHOBEHHOCTD. [pakJaHCKUII KomeKc Pecry6mmku
MonpoBa cofiepXXIT clielianbHyI0 HopMy (4.(3) ¢1.23),
COIVIACHO KOTOPOJI HUKTO He MOXKET OBITh OrpaHUYCH
VUIU JIALIEH JIeeCIIOCOOHOCTI MHade, KaK B CIydasx U
HOpsifiKe, TPEeRYCMOTPEHHBIX 3akoHOM. Hecobmioze-
HIe YCTAaHOBJ/IEHHBIX 3aKOHOM YC/IOBUII 11 TIOPSIKA OT-
pPaHMYEHMs [IeeCIIOCOOHOCTI TPXK/IAH BIeYeT Hemleli-
CTBUTENBHOCTH AKTa IPAXKIAHCKOTO VTN MHOTO OpraHa
WK JO/DKHOCTHOTO JIUIIA, OTPaHNYMBAIOIIETO [IeeCIIO-
COOHOCTD NI,

[Tpu3HaHMe HEIMPUKOCHOBEHHOCTHU [[€eCOCOOHOCTHU
BBITEKAaeT 13 YKa3aHHOTO 3aKOHONATEIbHOTO IIONIO-
>KeHus. BmecTe ¢ TeM, HOpMa mpaBa He MCKTIOYAaeT B
HPI/IHIH/IHe BO3MOXHOCTU TNIIEHUA NIN OI‘paHI/I‘-IeHI/IH
IeecriocobHOCTY (U3MYecKOro mua. Tak, Ipy Haau-
MU JOCTATOYHBIX OCHOBAHMIL, B NPELYCMOTPEHHBIX
3aKOHOM CITy4Yasix TPOXHAHMH MOYXKeT OBITh IpU3HAH
HemeecriocobupiM (cT.24 TK PM) wmnu orpaHudeH B
neecioco6nocTu (c1.25 TK PM).

B mpuBefeHHBIX HOpPMAax TPaKHAHCKOTO 3aKOHOMA-
Te/IbCTBA TPAK/JAHCKas [IeeCIIOCOOHOCTD PM3NYECKOTO
JMIa OIpefe/ieHa B KadecTBe 00ODbeKTa CyfeOHOI 3a-
IUTBHL. DTO COBEPUIEHHO IPAaBMU/IbHO. YCTaHOBICHHASA
cynebHast ¢opMa 3alUTHI TPAXKFAHCKON Teecrnoco6-
HOCTU TpPaXfaH IIpu3BaHa 00eCIeYuThb IIOI0XKEHIe
TpaXX[JaHMHA KaK JTMYHOCTY, PeaIbHO TapaHTUPOBATh
OCYIIeCTB/IEHe M INYHBIX I IMYII[eCTBEHHbIX IIPaB.
Cyne6Hble TapaHTUM [PV PaspelleHny [el O 3aluTe
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J1eeCIIOCOOHOCTY TPAYK/IAH ABJIAIOTCS HAaMOOTIee COBEp-
HIEHHBIMM, MAKCUMAAbHO O0eCIIeYnBaIOLIMK JIeiic-
TBI/ITCHBHYIO SaIHI/ITY HpaB n ]/[HTepeCOB I‘pa)l(ﬂaH. He-
3aBUCUMOCTb CYJQ, IIACHOCTD IIPOLIECCa, PaBEHCTBO
TpaXX[aH Iepef 3aKOHOM 1 CY/IOM CO3[al0T Hauboree
6/1aronpusITHbIE YCTIOBYS /ISl YCTAHOB/IEHNUS IeICTBH-
TeJIbHBIX 0OCTOATENBCTB O CIIOCOOHOCTY JIMIIA CaMO-
CTOSTENPHO TPUOOpEeTaTh TPAXKIAHCKIE TPaBa U CO-
3maBaTh /st CeOsI rpaKIaHCKIe 00sSI3aHHOCTY CBOMMM
mericTBUsAMM. [leecriocO6HOCTD, KaK M IPaBOCHOCO6-
HOCTb — OIIpeJieleHHOe 001IeCTBEHHOE I0PUANIECKOe
CBOJICTBO, OIIpefesiioliee IPABOBOIl CTATYC TPa-
[laHMHA ¥ [IpU3HABaeMOe 3aKOHAMM TOCYAApCTBa 3a
JTIOObMIU, KOTOpI)IX OHO cuurTaetr CHOCO6HbIMI/I He TOJIb-
KO COBEpIIaTh IPAaBOMEpPHBIE [eVICTBNs, HO U HECTH
OTBETCTBEHHOCTD 3a CBOM JeIICTBUA. 3allMILATh fee-
CIIOCOOHOCTD TPKJAHNMHA O3HAYAET 3alUIATh €ro
IPaBOBOJI CTATYyC, a He KaKoe-nMb0 KOHKPEeTHOE ero
cyObekTUBHOE IpaBo. I109TOMy CIOCOGHOCTH MLA
CaMOCTOSITENbHO YYaCTBOBATb B TPAXKJAHCKOM 060po-
Te, T.€. IPMOOpeTaTh rPOKAAHCKIE [IPABA U CO3/IaBaTh
Iist cebst TpaKJaHCKMe OOS3aHHOCTUM CBOUMMU JI€li-
CTBUSIMU (TPpaXKIaHCKasI 1eeCliocOOHOCTD) Heb3s pac-
IIeHIBATh KaK KOHKpeTHOe CyObeKTUBHOe mpaBo. Kax
OBIZIO y)Ke CKa3aHO, [eeCIOCOOHOCTDh CIefyeT OT/IN-
9aTh OT CYO'BEKTUBHOTO IpaBa. [|eecriocCOOHOCTD — 9TO
TaKoe MPaBOBOE COCTOSHUE JINIA, KOTOPOE MTO3BOJIS-
eT eMy CaMOCTOSITE/IbHO Y4aCTBOBATh B IPAKIAHCKOM
o6opore. OT cyOBEKTUBHOrO IIpaBa JeeCIoCOOHOCTD
OT/INYaA€TCA U TEM, YTO OHA HE MOXET 6bITI) Hepena—
Ha [[PyrOMY JIMIY, KaK OOJBLIIMHCTBO CyOBEKTMBHBIX
mpaB. [[eecroco6HOCTh HOCUT CTPOTO JIMYHbI XapaK-
Tep. OHa HEOT/IENMMMA OT TMYHOCTH.

Heo6x0oa1MoCTh B 3aIuTe [1eeCIOCOOHOCTI TPaXK/jaH
BO3HMKAET NPY HaINYMU HAPYIIEHVs WIN YTPAaThl
JIMLIOM CIIOCOOHOCTU Pa3yMHO XKe/aTbh 4ero-1mbo, or-
IaBaTh cebe MOMHOCTHIO OTYET B CBOMX HEIICTBUAX U
pykoBoguTh nMu. Takoe COCTOSIHME JIULIA CBUMIETE/Ib-
CTByeT 0 JieheKTHOI TPaKIAHCKON [eecriocoOHOCTH,
KOTOpast Hy)X/JaeTCs1 B 3alljITe.

JleficTByIOIlee 3aKOHOMATENbCTBO, CTPEMSACh Mak-
CUMaJIbHO TapaHTUPOBATh 3alUTYy IIPaB TpaKiaH,
OTHECTIO BOIIPOC 3AIIUTBI TPAXKIAHCKON J1eecrnocob-
HOCTM K CcypebHOI ropucaukuuy. Jema o IpuU3HAHUK
TpaK/aH HefleeCIoCOOHBIMY MU 006 OrpaHNYeHNN UX
JIeeCTIOCOOHOCTI paHee He OBbUINM MOJBETOMCTBEHHBI
cyny. YcTaHOB/IEHME HeleeCIIOCOOHOCTI TN OTPaHMU-
YEeHHO [1eeCIOCOOHOCTI OCYIIECTB/SIOCh afMUHICT-
PaTUBHBIMM OpTraHaMU. AIMUHUCTPATUBHBIN TOPSIOK
00'bsIBNIEHNsI TPKJAH HeNeecloCOOHBIMI WU Orpa-
HUYEHHO JieeCrIocoOHbIMU onpenernsiics Kogekcamn o
Opaxe U ceMbe COOTBETCTBYIOLINMX COBETCKUX COL{MA-
UCTUYECKUX peciry6onuk B coctase 6biBuiero CCCP.
AMVHVCTPAaTUBHBIN MOPAJOK IIPeAyCMaTpUBaJ, YTO
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OpTaHBI OIleKM ¥ IOIEYNTEITbCTBA, IPU HAINYUN [O-
CTATOYHBIX TAHHBIX O HEOOXOAMMOCTY YCTAHOBJ/ICHNS
OIeKN HaJ| AyLIeBHOOONbHBIM VIV CTabOyMHBIM, Ha-
3HAYa/Iu [/ €T0 OCBUJETENbCTBOBAHMA CIIEIMATbHYI0
BpaueOHYI0 KOMICCHIO, B COCTaBe KOTOPOIT 0053aTeNb-
HO JJO/DKEH ObII ObITh Bpay — IICUXUATP.

Komuccus mpoBopmaa HaOmofieHNsT 32 OCBUJETENb-
CTBYeMbIM Ha JOMY MU B CIIELVIaJIbHOM JIe4€OHOM Y-
peXJeHNN, Kyia OH MOT OBITb IIOMeIIEH 110 PeIIeHII0
KOMICCUI Ha CPOK JI0 ABYX Mecsanes. O pesynbraTax
HaO/MIOeHNsI COCTaB/IANCS aKT, B KOTOPOM YKa3bl-
BaJIOCDh, SBJISICTCS JIM OCBUZETENIbCTBYEMbIil JyIeB-
HOOOJIbHBIM WM CTa0OYMHBIM U HY>KHAeTCs IV OH B
oreke. 3aKIOUeHe BpaueOHO KOMUCCHUM O TIPU3HA-
HUM JIALA JYIIEBHOOOIBHBIM WM CTa0OYMHBIM MOIJIO
ObITh 00)Xa/IOBAHO 3aMHTEPECOBAHHBIMU JIMIAMU U
YUPEeXAEHNAMHU B VICIOTHMUTEIbHBINI KOMUTET COOT-
BeTCTByIOIIero MecTHoro CoBeTa JlelyTaTOB TPYHAs-
HUXCS.

OpHako mpM3HaHME IPOKITaHNHA HEeeCTOCOOHBIM —
He TOJIbKO MEeMI[MHCKWIT BOIIPOC, HO ¥ Ba)KHAS IOPM-
nndeckast mpobemMa, TaK Kak JIMIIeHre TPakJaHnHa
BO3MOXXHOCTM TIPHOOpeTaTh CBOMMM [EMCTBUSIMNU
rpaXJaHCKue TIpaBa 1 00513aHHOCTI CYIeCTBEHHO Or-
paHMYMBAET €ro IpaBa U 3a4acTyI0 BredeT 3a Co6Oit
HOMellleHIle €T0 B CIelyanbHoe JedeOHoe ydapexfe-
Hue.?

B coBeTckoll IopuaNYeCcKOll TUTepaType Ha MPOTIKe-
HUU JITUTENbHOTO INEPUOfia BPEMEHM CTaBWICA BOII-
POC 0 HEeOOXOVIMOCTY OTHeCEHMsA Jel O IPM3HAHUU
TpaXXJaH HefleeCIIOCOOHBIMYU MM 06 OTpaHNYEHUN X
IeecriocOOHOCTI K KOMIIETEHIIVIN CYAeOHBIX OPIaHOB.
YcraHOB/IeHMe CyeOHOTO IOpAKa IPU3HAHNS TPpax-
IaH HefleeCroCOOHBIMY BCTIEAICTBIE TYIIEBHON 6071e3-
HM MM CTabOyMus pacCMaTpPMBANOCh KaK yCUJIEHMe
TapaHTHUI TpaB rpak/jaH.

OCHOBBI TpaX[JaHCKOTO cygomnponssopcTsa Corosa
CCP u cOI03HBIX pecnyOnuK, BBeICHHbIE B JeIICTBUE
3akoHoM CCCP «O6 yrBepxmennn OCHOB rpaxk/jaH-
ckoro cypomnponssosctea Cowsa CCP u corosHbIx
pecy6onuk» ot 8 gekabps 1961 roga®, oTHecM Henma o
IpU3HAHNMU TpaXK/laH HeleecIoCOOHBIMU K CymeOHOIT
KOMIIETeHLIUIL.

CynebHast opucaMkums B OOTacTM 3auiUTBl CyODb-
eKTVBHBIX TIPAB U OXPAHIEMbBIX 3aKOHOM WMHTEPECOB
rpaXKfiaH OOIIENPU3HAHO HEMUTCS Ha [{Ba BUJA: Ipa-
BOCY/¥Ie IO TPX/JAHCKUM Je/IaM M IIPaBOCYAMe IO
yronoBHbIM gemaM. OHa cumraetcss 6ormee HeMOKpa-
TUYHON 1 B OOJbILIelT cTeleHy obecnedyBaoleil yc-
TaHOBJICHNE MaTePUaTbHON UCTUHBI II0 CPABHEHMIO C
AMUHVCTPATUBHON IOPUCAUKIIENL.

B Pecriy6mmke MonpoBa, 3amura CygeOHBIMU MHC-
TaHUMAMY TPXKTAHCKMX IIpaB OCYLIECTBIAETCA B
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nopApKe TpaKAaHCKOro CynoIIpoM3BOACTBA. OrtHe-
CE€HME N1e/1 O IIpU3HAHUN T'paKjaH He[[eeCHOCO6HI)IMI/I
unm o6 OrpaHNYE€HUN X ,I[eeCl'[OCO6HOCTI/I K rpaxzgaH-
CKOMY CyAONIPpON3BOACTBY ABIAECTCA HIPaBUIbHBIM, TaK
KakK IIO 3TUM [e€naM Cy[bl HE pacCMaTpUBAOT NEAHNA,
COCTaB/IAOMINE ITPECTYIIEHNA.

[paxxaHCKOe CY[OIPOU3BOACTBO SIBIIACTCA [EATeNb-
HOCTBIO CyZia 10 PAaCCMOTPEHUIO ¥ paspelleHnIo fer,
OTHECEHHBIX K CyLeOHOI IOABEeTOMCTBEHHOCTH, OCY-
I[eCTB/IIEMOl IIyTeM IPYMEHEHVsI HOPM Marepyab-
HOTO M IIPOLIECCYa/bHOIO IIpaBa: MaTepPUaJbHOTO —
I perIaMeHTMPOBAHMS OTHOIIEHUI, COCTAaBIISIIO-
VX IIpEeIMeT CyAeOHOI IeATebHOCTY; IPOLecCyab-
HOTO — /ISl Per/TaMeHTUPOBAHNUSI CaMOIl [IesITeTbHOC-
TV ¥ OTHOLICHMI, CK/IA/IbIBAIOIIVXCS MEXLY CYIOM U
Ka)K[JBIM U3 /UL, YIACTBYIOLINX B IIpoliecce Cyme6Hoit
neAaTenbHoCcT.

IIpusHaHme rpakgaH HegeecHOCOOHBIMM JUIM OI-
paHIYeHNe [[eeCHOCOOHOCTI TPaKAAH COCTABIACT
npeaMeT Cy/leGHOI TeATeTbHOCTI II0 CAMOCTOATENb-
HOJi KaTerOpuu IrpaKFaHcKux fgen. CymonpounsBofi-
CTBO I10 3TOJ KaTerOpyUM [/l CBA3aHO C TPaXK/IaHCKUM
IIPaBOM, HOPMBI KOTOPOTO perlaMeHTUPYIOT OTHOILIE-
HMsI O IPU3HAHUY TPaX/AaH HeNeeCloCOOHbIMU MIN
00 OrpaHMYEHUM WX [eeCHOCOOHOCTN, OTHEeCEHHbIE
3aKOHOZIaTeZIeM K CyfieOHOI IIOJBEOMCTBEHHOCTH,
OTHOLLIEHN, IIepeYnciaeHHble B CT.1 U B cT.28 Ipax-
JIAHCKOTO TIPOIleCCya/lbHOTO KofleKca Pecrry6muku
MonpoBa - rpakJjaHCKIe, CeMeliHbIe, TPYHOBBIE, K-
JIUILHBIE U JP.

I[Tpu HaCTYI/IEHNM IIOPOKOB, BIMSIONINX Ha COCTOSTHIE
TPaKAHCKOI eecoCOOHOCTH (GUSUYECKOro uiia
Y OTPAXKAIOLIMXCS B I[€/IOM Ha €ro IPaBOBOM CTary-
ce, [1eeCIoCOOHOCTh COOTBETCTBYIOIIETO IPpaKjaHNHa
MOYXET CTaTh, II0 BOJIE 3AMHTEPECOBAHHBIX /NI, 00~
eKTOM CyHeOHOrO MO3HaHMs ¥ MCCIefnoBaHus. Ilox
BO3JIEIICTBIEM CY/ieOHOII IesTeIbHOCTU TPaXKAaHCKas
IeeCcrioCOOHOCTh TpaXKaHWHA W3 IpefMeTa 3asBiie-
HIsI IOJJAHHOTO B CYAeOHYI0 MHCTAHINIO IEPEXOLUT B
IpeaMeT JOKa3aTe/IbCTBEHHOI AesiTebHOCTI U (op-
MYIMpyeTcs Cyfie6HOI MHCTAHIMEN KaK IpefMeT Cy-
IeOHOTO pelleHyst — O MPUSHaHUY PU3NIECKOTO MTUIla
HegeecriocobunM (u.(1) cr.24 TK PM, 4.(2) c1.307
I[TIK PM) wmu 06 OrpaHMYeHMM [eeCriocOOHOCTH
(a.(1) c1.25 TK PM, 4.(3) ct.307 I'TIK PM).

CypebHas 3aImuTa rpa>kIaHCKOIL 1eeCIIOCOOHOCTY pe-

a/IU3yeTCs1 B Pe3y/bTaTe YCTAaHOBIEHMsI CYyHAeOHON MH-

CTaHIMEl MaTepUaJTbHO-IIPABOBBIX OCHOBAHMIA, Ilepe-

yncneHHbIX B ¢T.24 u 25 'K PM. K HuM oTHOCATCSA:

— HajM4Me LyLIeBHON 60/Ie3HM WV CTaboyMIs, B pe-
3y/IbTaTe KOTOPBIX (pM3MYeCKOe JTUI0 He MOXKET I10-
HIMAaTb 3HaU€HUe CBOUX JIeJICTBUII /TN PYKOBOJIUTD
umiu (4.(1) c1.24 TK PM);
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— 3y0ynorpebeHye aIKOrojaeM WM YIOTpeOneHue
HapKOTUKOB U JIPYTUX IICUXOTPOIIHBIX BEILECTB, B
pesyabTrare KOTOPOTO TPaXJAHMH YXyZAIIAeT Ma-
TepuanbHOe IONOXKeHme cBoeil cembu (4.(1) cT.25
I'KPM).

HeobxopumocTb B CymeOHON 3amure IpakKAaHCKON
IeecriocoOHOCTH (U3NYECKOro Muija HACTYIaeT TOT-
[a, KOrjja HajauIo VMMEITCSA YKasaHHble B CT.24 u 25
'K PM o6ctostenpcTBa. JIuiieHne CymoM Tpaxkja-
HUHA [eeClIOCOOHOCTM IIOHOCTBIO — HeoOXommMas
TPAKIAHCKO-TIPaBOBasi Mepa i 3aIUThl JTMYHBIX
Y VMYILECTBEHHBIX IIPaB M MHTEPECOB INCUXMNYECKU
607pHBIX 1 cTabOyMHBIX rpakaaH.” IIpusHaHMe Tpax-
[aHMHA OTPAaHMYIEHHO JIeeCIIOCOOHBIM — Mepa 3aIUThI
CYZIOM MHTEPECOB CeMbJl TPaKIaHUHA, 3/I0YHOTPeO-
JISTIOLErO CIVPTHBIMM HAIUTKAaMV MU YIIOTPeOIAio-
I1ero HapKoTudecKue BewjectBa. C IPYroit CTOPOHHI,
OrpaHMYeHNEe [IeeCIIOCOOHOCTI O3HAYaeT ¥ JIUIIEHIe
TPaKIAHIHA, TIOCPEINCTBOM CYIeOHOTO pelIeH s, BO3-
MOYXHOCTH TIpHoOpeTaTh MpaBa U CO3/1aBaTh st cebs
00513aHHOCTH, KOTOPBIE OH, B CM/TY 3aKOHA, IMeeT VTN
y>Ke MOXKeT MIMeTb.

JlesITeNbHOCTD Cy/ja 110 3TUM KaTerOpUsAM fie/l HallpaB-
JIeHa Ha YCTaHOBJIEHNE ONpe/ie/IeHHBIX (PaKTOB-COCTO-
SHUI Tpak[aHMHa (mylueBHas 60nesHb, crnaboymue,
HeCIIOCOOHOCTD IIOHMMATh 3HaYeHIe CBOVX HeliCTBUIL,
370ynorpebeHne CIMPTHBIMU HAlUTKaMMU, YIOTpeO-
JIeHUe HapKOTUYECKMX BEIleCTB, TsHKeJIoe MaTepuajb-
HOE ITO/IO>KEHIe CeMbl1), KOTOPbIe COCTAB/IAIOT IIPEMET
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JiesITeNIbHOCTY CY/ia, COTlepyKaHeM KOTOPOTO SIBJISIETCS
YCTaHOBJIEHNE IPAaBOBOTO COCTOSIHMs TIpaKaHUHA.
ITens cyne6HOI 3a1UTHI IO feaM 00 OrpaHUYEHUN
AeeCmoCOOHOCTY MU O IMIIEHNI JeeCII0COOHOCTI —
M3MeHeHIe MPABOBOTO MOTOKEHS JINIA U TUKBU/IA-
[Vl HEONPEETeHHOCTN B MaTepUaTbHO-IPABOBBIX
OTHOULIEHNSX, CYyOBEKTOM KOTOPBIX AB/IAETCS JAHHOE
AMIO. YACHSS MPaBOBOE COCTOsIHME TPXKJAHMHA I10
flefaM O 3aliKTe [eecriocoOHOCTH, cyfnebHas MHCTaH-
VIS TEM CAMBIM OTIPEMETISIET €TO [IeiICTBUTENBHOE TIpa-
BOBOE€ IOJIOKEHIE, YCTAaHAB/IMBAET OIPEEIeHHOCTD B
MaTepI/IaHhHO-HpaBOBbIX OTHOUICHUAX C Y‘-IaCTI/IeM Ta-
KUX CyO'beKTOB, CO3[JaeT YC/IOBYS [I/IS1 peam3aliy 9TH-
MU CY6'I)eKTaMI/I CBOUX HpaB " 1A ICIIOJIHEHMA CBOUX
006513aHHOCTE C ITOMOIBI0 COOTBETCTBYIOLIVX JIUI U
CPEJiCTB, IPEJYCMOTPEHHBIX 3aKOHOM.
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